UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

________________________________________ X
UNI TED STATES OF AMERI CA,
99 Cr. 327-01 (RW)
- against -
OPI1 NI ON
SILVIA M RA,
Def endant .
________________________________________ X

APPEARANCES

HONORABLE JAMES B. COWEY
United States Attorney for the

Sout hern District of New York
Attorney for United States of America
One St. Andrew s Pl aza
New Yor k, NY 10007
By: DANIEL M G TNER, AUSA

O Counsel

SILVIA M RA

Def endant/ Petiti oner Pro Se

# 42506- 054

Federal Correctional Facility
Danbur y- Penbr ose Station
Danbury, CT 06811



Sweet, D.J.,

Pro se petitioner Silvia Mra (“Mra”) has noved the
Court for an order of recommendation to the Inmgration and
Nat urali zation Service (“INS’) that Mra be deported six nonths

prior to the expiration of her term of inprisonnent.

For the follow ng reasons, that notion is denied.

Facts

Mrais alawful resident of the United States, and a

Col onbi an nati ve.

On Cctober 7, 1999, the Court sentenced Mra to a term
of 57 nmonths’ inprisonment, five years’ supervised rel ease and a
$100 special assessnment, after she pleaded guilty to
participating in a narcotics conspiracy involving 10 kil ograns of

cocaine. United States v. Mra, 1999 W. 799696 (S.D.N. Y. Cct. 6,

1999). The sentence was the result of a determ nation nade by
the Court after Mra entered a guilty plea pursuant to a plea

agreenent with the governnent.

By letter received June 11, 2002, Mra requested that
the Court nodify the sentence to provide for six nonths early

rel ease so that she may be deported. The governnent responded by



| etter dated August 22, 2002. Mra submtted a reply letter
dat ed August 27, 2002, and the notion was considered fully

subnmitted upon its recei pt on Septenber 3, 2002.

Discussion

It is unclear under what statute Mra seeks relief.
The governnent has opposed the notion as though it were a request

pursuant to 18 U.S.C. § 2255.

I. Standard of Review

I n addressing the present notion, the Court is m ndful
that the plaintiff is proceeding pro se and that her subm ssions
shoul d be held ““to |l ess stringent standards than formal

pl eadi ngs drafted by | awers . ."” Hughes v. Rowe, 449 U.S.

5,9, 101 S.C. 173, 176 (1980) (per curiam (quoting Haines v.

Kerner, 404 U. S. 519, 520, 92 S. . 594, 595 (1972)); see also

Ferran v. Town of Nassau, 11 F.3d 21, 22 (2d Cr. 1993). Indeed,

district courts should “read the pleadings of a pro se plaintiff
liberally and interpret themto raise the strongest argunents

they suggest.’” MPherson v. Coonbe, 174 F.3d 276, 280 (2d G r

1999) (quoting Burgos v. Hopkins, 14 F.3d 787, 790 (2d G r

1994). Nevertheless, the Court is also aware that pro se status
“‘“does not exenpt a party fromconpliance with rel evant rul es of

proce



dural and substantive law.” Traquth v. Zuck, 710 F.2d 90, 95 (2d

Cir. 1983) (quotations omtted).

IT. To the Extent Mira Seeks a Downward Departure
Pursuant to 18 U.S.C. § 2255, the Motion is Denied!

A petitioner may rely on 8 2255 only to correct a defect
in sentencing that raises constitutional, jurisdictional or other

fundanental issues. E.g. United States v. Addoni zi o, 442 U.S. 178,

185 (1979). In the area of sentencing, a court nmay only enploy 8
2255 to renedy an error “which inherently results in a conplete

m scarriage of justice.” United States v. Wight, 524 F.2d 1100,

1101 (2d Cr. 1975). Mra has not denonstrated that such a
situation exists here. She does not allege that the sentence
ordered by this Court was inproper when inposed or now results in
a fundamental mscarriage of justice. Rather, she appears to rely
on 8 2255 as a vehicle to obtain a six-nmonth reduction in her
sent ence based on her status as a deportable alien who thereforeis
not entitled to be assigned to a hal fway house. Such relief is not

avai |l abl e pursuant to § 2255.

! Mra clainms in reply papers that she does not rely on 18

US C § 2255. She does not, however, identify the statute on
whi ch she relies. Because Mra presumably seeks early rel ease from
her term of inprisonnent, rather than a nodification of her
supervi sed rel ease conditions, Rule 32.1(b) of the Federal Rul es of
Crimnal Procedure and 18 U.S.C. § 3583(e)(2) do not apply. Thus,
§ 2255 appears to be Mra’s only avenue of relief.
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The Second Circuit, in United States v. Restrepo, 999

F.2d 640 (2d Cr. 1993), reviewed a decision to order a downward
departure based on defendant’s status as a deportable alien. The
district court had agreed with the defendant that his status as a
deportabl e alien subjected himto nore severe penalties than non-

alien prisoners because, inter alia, he was ineligible for

reassi gnnment to a hal fway house pursuant to 18 U.S.C. § 3624 (c).?2
The Second Circuit concluded that “[e]ven if it were a steadfast
policy of the Bureau to deny reassignnent to relaxed-security
facilities to alien prisoners who nmust be deported on account of
their convictions, we would consider that policy an inappropriate
basis for departure fromthe inprisonnment range prescribed by the

GQuidelines.” 1d. at 645.

Several courts in this district have applied Restrepo to

reach sim |l ar concl usions. E.qg., Agostino v. United States, 1997

W 220330, at *1-2 (S.D.N Y. April 25, 1997); R vera v. United

States, 866 F. Supp. 1238 (S.D.N. Y. 1995); Rodriguez v. United

States, 866 F. Supp. 783, 785 (S.D.N. Y. 1994).

2 Pursuant to 18 U.S.C. § 3624(c), the Bureau of Prisons
(“BOP") “shall, to the extent practicable, assure” that a prisoner
spend sone portion of the last 10% of the term of inprisonnent
under conditions that will allow the prisoner to prepare for “re-
entry into the community.” Usual Iy, such preparatory re-entry
i nvol ves assignnent to a mninum security facility such as a
hal fway house. Untied States v. Restrepo, 999 F.2d 640, 645 (2d
Cr. 1993). The statute does not nandate that all prisoners be
af forded the opportunity to participate in such a program 1d.
However, the BOP typically denies the applications of aliens
such as Mra to participate in this program United States V.
Lopez-Sal as, 266 F.3d 842, 849 (8'" Cir. 2001); Thomas v. United
States, 1995 WL 590650 (S.d.N. Y. Cct. 5, 1995).
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Therefore, to the extent that Mra seeks a downward
departure based on the fact that she is not entitled to assi gnnent

at a hal fway house, her notion is denied.

As petitioner has not made a substantial show ng of the
denial of a constitutional right, a certificate of appealability

will not issue. 28 U S.C. § 2253; see also United States v. Perez,

129 F. 3d 255, 259-60 (2d G r. 1997); Lozada v. United States, 107

F.3d 1011 (2d Gr. 1997). The Court certifies pursuant to 28
U S. C 8§ 1915(a) that any appeal fromthis order woul d not be taken
in good faith. Coppedge v. United States, 369 U. S. 438 (1962).

Conclusion

For the foregoing reasons, Mra' s notion is denied.

It is so ordered.

New York, NY
September 18, 2002 ROBERT W. SWEET
U.s.D.Jd.




